#63 . 5/4/67
Menorandum 6£7-36
Subjeet: Study 63 - Evidence Code (Commercial Code Revisions)
I would iike to suggest several revisions of the legislatisn contained
in the Cormission's recamnendation_ relating to the Commercial Code, A
copy of this recommendation is attached,

Sectisn 102

This section is not technically correct. Literally, the section makes
a document admissible merely because it 1s in due farm and purports to be a
certain type of document, The document shaul;i be admissidble onl;r if it is
found to be such a document, The language conegrning the dssument being in
dve form and puwrporting to be a particular dscument gges to the foundation
that gives rise to the preswption of authentieity and genuineness, This is
& very technical point, but I believe that the section should be revised as
set out in Exhibit Y attached if it 1s to be tachnieally correct,

Sectilon 4103

I have given further thought to this section, I doubt that we carry
out the intent of the Commercisl Code drafters if the bank is not entitled
to an instruction concerning the presumption in a case where the party

against whom the presumption operates already has the burden of proof, In

other words, the bank should be entitled to an instruction thet the presumption

can be rebutted only by proof that the standard establ.ished by clearinghouse
rules and the like or by gensral banking usage is the exgrcige o»f ordinary
care unless the party against whom the presumption operates establishes that

such rules or usage 1s manifestly unreasonable,

«l-




)

Hence, I suggest that an additisnal sentence be ndded to subdivision
(3) to read:

This presumption may be rebutted only by proof that the standards

established by clearinghouse rules and the like or the general

banking ussge are manifestly unreasonable,

I have taken the phrase "manifestly unreasonable" from subdivision (1)
of Bection 4103. Note that subdivision (2) provides that clearinghouse
rules and the like have the effect of agreements under subdivision {1).
Such agreements establish the standards by which the responsibility of the
bank is measured unless the rules are manifestly unreasonsble, Thus, use
of this phrase in subdivision (3) will avoid any inconsistency with sub-
divisions (1) and {2) so far as clearinghouse rules and the like are
concerned,

In this connection, it should be noted that the officisl Cormercial
Code corment to Section 4103 states that "the prima facie rule [subdivisian
(3)] does, however, impose on the party contesting the  standards to
establish that they are unreasonable, arbitrary or unfair,” I suggest
that "manifestly unreasonable” be used instead of "unreasonable, arbitrary
or uwnfair" in order to make subdivision {3) consistent with subdivisions
(1) ard (2).

The revised section and revised comment is set out as Exhibit II:

Respectiully submitted,

John H, DsMoully
Executive Secretary




Saction 1202 {omended)
) Srorion 1. Bection 1202 of the Commereial Code is
amended to read: .
1202. (1) A-desamed bill

of lading, poliey or eertificate of insurance, offieinl weigher’s (delstion)
or inspector’s eertificate, comsular invoice, or any other doe-
ument suthorized or required by the contract to be issuved by
a third party skall be peima facie evidenes iy admispible ar
evidencs of the facts staied in the document by ithe third parfy
0 any oclion arinag ové of the condract which auihoriced or
reguired the document.
- [8) In ony oction arizing ouid of the coniract which awithor- .
seed or rsgsﬁrsd the document referred to én subdivicion (1) ' .
_ (8) of sis own authenticity and genuineness The.doonmenty ™74 docuent In due
it presumed to be oulhentic and genwing. Thés presumption iz | Porm % Han '
a presumplion affecting the dburden of producing evidemce. perporting b,
{b} Unless ihe contract stherwise provides, sf the dooument be the documen:
iz found to be anthentic and gewuine, snd of the facis stated | referred to in sibt-
in the document by the third party are presumed to be true, division (1} !
This presumpiion &3 a presumphion offecting the durden of o
proof. N
Comment, Bection 1202 bas been revised to indicate that it applies
only in an sction sriging out of the eontract which anthorized or
required the docament referred to in thé section. ‘This revision iz eon-
gistent with the intent of the drafiers of the Uniform Commereial Code,
UxirorM Commercray, Copx § 1.202 Comment 2 (““This section is
coneerned only with documents which have beex given a preferred
status by the parties themselves who have required their procurement
in the agreement and for this resson the applicability of the section
is limited to aectionz grising out of the contract which authorized or
required the document.’”),

Paragraph (a) of subdivision (2} classifies the presmmption of
authenticity and genuineness as a presumption affecting the burden of
producing evidence. Under Evidence Code Section 604, a presumption
affecting the burden of producing evidence requires the trier of fact
to assume the existence of the presumed fact unless and until evidence
is introduced which would support a finding of its nonexistence, in
which ease the trier of fact shall determine the existence or nonexis-
tence of the presumed fact from the evidence and without regard to the
presumption. If contrary evidence is introduced, the presumption is
gone from the case and the irier of fact must weigh the inferénces
arising from the faets that gave rise to the presumption against the
contrary evidence and resolve the conflict. See Evidenee Code Section
604 and the Comment to that section. . ‘

Paragraph (b} of subdivision (2} elassifies the presumption as 1o
the truth of the matters stated in the document by the third party as
& presamption affecting the burden of proof. Under Evidenece Code
Bection 608, the effest of this classification is to require the party
against whom the presumption operates to prove by a preponderance
of the evidence that the facts recited in the awthenticated doeument
are not true, See Evidence Code Section 606 and the Comment thereto.
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Memo 67-36 EXHIBIT II
: tosr:;:'d4 Section 4103 of the Commercial Code is amended
- 4108, (1) The effect of the provisions of this division may
be veried by agreement except that no agreement can disclaim
. a bank’s responsibility for its own lack of good faith or Zfail-
are to exercise ordinary care or can limit the measure of dam-
~ages for sueh lack or failare; but the parties may by agree-
- ment determine the standards by which snch zesponsibility ia
t%l:e measured if such standards are not manifestly anreason-
! B . - . . T
o (2) Federal Reserve regulations and operating letters, clear.
rules, and the like,” have the effect of agrepments
under subdivirion (1), whether or mot specifically assented to
byﬂpnrt:gumurutedinitmlhandleﬂ.
(3) Action or nonaetion approved by this division or pur-
- maant to Federal! Reserve regulations or operating letterns con-
. stitntenthgemduofurdinsry care . andy &2 In the absence
- of special instructions, proof of action or nomaction eonsistent
. with clearinghonse rules and the like or with a general bank-
. -ing usage not disapproved by this division, prime dasje oon-
shituten sotablishes o rebuitabls presumpiion of the ex of
- ordinary cave. This plion it & presumption affecting -
ﬂ":;b} Th m T rooedizes By
4 e specifieation or approval of certain . 1ike
thisdivisimdmmteonsﬁmtedhappmlo}.other!pm“m or the general
dures which may be reasonable under the circumstances.
(5) The measure of damages for failure to exercise ordi- unreasonsble.
mryuminhandﬁnganitemintheammntottheifemre.
duced by an smount which could not have been real by
the use of ordinary care, and where there is bad faith it in-
cludea other damages, if any, suffered by the party as & proxi-
mate consequenea.

Comment. Subdivision {3) of Section 4103 has been revised to make
it clear that this subdivision establishes a rebuttable presumption af.
feeting the burden of proof. Under Evidence Code Section: 606, »
presumption affecting the -burden of proof imposes upon the party
against whom it operates the burden of proving by a preponderance
of the evidence that the presumed fact is not true. See Evence Coox
§ 606 and the Comment thereto. Thus, under Commereial Code Section

4103, if a bank proves that it acted in accordance with clearinghouse

mlesorwithagmeralhnnkingmagenotdimppmﬁbytheﬂom—
mereial Code, the party ssserting that the bank failed to éxercise’
ordinary care has the burden of proving that the stendards
established by the rules or usage are manifestly
unreasonable. The substitution of language expressly
aresting a presusption for the Uniform Code phrase
"orime facie constitutes” will make clear the intent
af the drafters of the Uniform Code. Uniform Com-
mercial Code § 1-103 Comment % ("The prims fcle rule
dces, howsver, impose on the party contesting
standards to estsblish thet {hey are unreas  E_
arbitrary or unfair.").

Of course, if the party aserting that the bank acted withgut exer-
ciging ordinary care already has the burden of proof on that issue, the
presumption can have no effect on the case and no instruction ip regard
to the presumption should be given. See the Commen to Evidence Code
Section 606. 'Ent even though the presumption can have no leffect in
such & case, evidenece of the bank’s eompliance with alearlnghcmse
reles or general banking usage may nevertheless be considered on the
question whether the bank exerciged due care.
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